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From ‘Unidentified Political Object’ 
to European Democracy 
Essay on the Unforeseen Democratization of the 
European Union 

Global democratic backsliding has become such a dominant theme for political 

theorists in recent years that the unparalleled democratization of the European 

Union has gone largely unnoticed. The EU is criticized by some for its democratic 

deficit and by others for its failure to protect the rule of law. Both strands of 

criticism, however, overlook the fact that the EU is the first international organi-

sation since the emergence of the Modern State System to have evolved to a 

transnational democracy. This essay aims to demonstrate that the EU has out-

grown its notorious democratic deficit by applying the constitutional principles 

of democracy and the rule of law to an international organisation. 

The main reason why scholars have failed to foresee this development, 

may well be that it was regarded as theoretically impossible. Political philoso-

phers from all denominations held that the European polity, which started to 

emerge in the wake of the Second World War, had either to become a federal 

state or a confederal union of states. According to the Westphalian system of 

International Relations, which constitutes the prevailing if not exclusive para-

digm in the field of public law, there were no other options available. As Presi-

dent of the European Commission, Jacques Delors reflected the creeping uncer-

tainty by floating the term ‘Unidentified Political Object’, while scholars agreed 

to disagree by labelling the EU as an organisation sui generis. This academic 

compromise prevented researchers from observing that the EU was slowly but 

steadily abandoning the Westphalian system as the paradigm for its internal 

functioning. Seen in this perspective, the verdicts of the EU Court of Justice con-
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cerning the conditionality mechanism of 16 February 

2022 may be regarded as the ‘Act of Abjuration’ by the 

EU of the Westphalian system.1 This conclusion is as 

important for the study of public law and the humani-

ties as the replacement of the Ptolemaic world vision 

by the heliocentric theory of Copernicus and Galilei has 

been for science. Thus, the essay ends with an open 

invitation to researchers from all disciplines involved to 

jointly chart the terra incognita in front of us and to 

explore in a common academic effort how the democ-

ratization of the EU can be theoretically underpinned 

and practically furthered.  

 

The nature of the beast 

Scholars from various disciplines and nationalities ap-

pear to agree that the EU can not be defined. The Ital-

ian political theorist Simona Piattoni established in the 

conclusion of an impressive volume on the democratic 

principles of the EU in 2015 that ‘the nature of the 

beast has not yet been determined’.2 Her British col-

leagues Bellamy and Lacey suggested two years later 

that, although many books about political theory and 

the European Union have been written, there is not yet 

a political theory of the EU.3 The Finnish lawyers Rosas 

and Armati started their study on EU constitutional law 

by recalling the tale of the elephant and the seven blind 

man and concluded by conceding that it will probably 

never be possible to identify the nature of the Union.4 

The collective findings of these respectable authors are 

confirmed by the German political theorist Ludger 

Kühnhardt who summarised the debate in 2022 by pos-

iting that there is not yet a history of political thoughts 

on the EU.5    

Other scholars, judges, courts, politicians and 

member states argued that, whatever the EU might be, 

it was certainly not a democracy, let alone a constitu-

tional democracy. At the height of the euro-crisis in 

2012 the American law professor Weiler postulated 

that ‘democracy is not in the legal DNA of the EU’.6 In a 

gloomy mood he continued with prophesying that the 

EU might annihilate its member states in a similar way 

as the Golem of Prague had turned on its creators. In a 

series of verdicts on major events in the development 

of the EU such as the foundation of the Union in 1992, 

the conclusion of the Lisbon Treaty in 2007 and the 

measures to save the euro as the EU’s currency the 

German Constitutional Court found that EU citizens are 

not ‘real’ citizens, that EU democracy is not a ‘real’ de-

mocracy and that the EU Court of Justice cannot be 

regarded as a ‘real’ Court.7 In line with the Westphalian 

dogma the BundesVerfassungsGericht held that, in the 

absence of a European people (demos), the EU cannot 

function as a democracy.8  

In the course of the euro-crisis, the wish to return 

to Westphalia was voiced by the press in the United 

Kingdom too.9 The financial rhetoric contributed to the 

creation of a political climate in which prime minister 

David Cameron saw fit to announce an in-or-out refer-

endum on British membership of the EU. Cameron used 

his Bloomberg speech of January 2013 to portray the 

European Union in pejorative terms as an undemocratic 

organisation.10 In the most remarkable non sequitur in 

living political memory he went on by suggesting that 

he himself would only vote for continuation of British 

membership if the EU became less democratic. No won-

der then that radical adversaries of the EU saw his 

statement as the ideal springboard for launching their 

nostalgic attacks on the EU as the ‘Fourth Reich’.11  

Another form of imperial nostalgia is displayed by 

philosophers, scholars and essayists favouring either a 

reincarnation of the Roman Empire,12 a revival of the 

Middle Ages13 or a re-appreciation of the Austro-

Hungarian Dual Monarchy,14 which has been brilliantly 

portrayed in its own time by the novelist Robert Musil 

as ‘Kakanien’ (kaiserlich und königlich).15 Obviously, 

these authors prefer to disregard the democratic hall-

marks of the EU. As they are also unable to shed light 

on the role of the Union as an international actor on 

the global stage, the particular form of imperial nostal-

gia they represent will be left to their imagination.     

 

The Conditionality Mechanism Ver-

dicts of 16 February 202216 

The wish to return to the Westphalian concepts of un-

restricted sovereignty and non-interference in internal 

affairs was also expressed by a number of member 

states in Central Europe, notably by Poland and Hunga-

ry. Populist politicians floated the opinion that they had 

not acceded to the EU in order to see Brussels substi-

tuted for Moscow. During the meeting of the European 

Council of October 2021 the leaders of these member 

states voiced their objections so vociferously that the 

outgoing German Chancellor openly raised the question 

in a press conference afterwards as to ‘what we are? An 

association of states or an ever closer union?’17 Thus, 

these arguments were brought forward in the com-

plaints of Poland and Hungary against the conditionality 

mechanism, contained in the Resilience and Recovery 
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Facility. The dissenting member states asked for the 

annulment of the regulation on the basis of the West-

phalian argument that the system of oversight on the 

expenditure by the Commission amounted to outright 

interference in the internal affairs of sovereign 

states.  

In assessing these existential claims the ECJ did 

not engage in a theoretical debate about the end goal 

or finalité politique of the EU but established on the 

basis of the Treaties that the values of article 2 TEU 

define the identity of the EU as a common legal or-

der.18 In a similar way as it had found in 1963 that the 

member states had created an autonomous legal or-

der by transferring sovereignty in a number of fields 

to the then Communities, the ECJ accentuated that 

these values are common to the constitutional tradi-

tions of the member states and form the basis of their 

shared endeavour to create an ever closer union. The 

Court notably considered in paragraph 124 that 

‘respect for the values of article 2 TEU is a prerequi-

site for the accession to the EU of any European State 

applying to become a member.’ It went on by 

pointing out in the next paragraph that ‘once a candi-

date State becomes a Member State, it joins a legal 

structure that is based on the fundamental premiss 

that each Member State shares with all the other 

Member States, and recognises that they share with 

it, the common values contained in Article 2 TEU, on 

which the European Union is founded.’ As the EU 

functions by virtue of the mutual trust between the 

member states that those values will be recognised 

and that the EU law that implements them will be 

respected, ‘compliance with those values cannot be 

reduced to an obligation which a candidate State 

must meet in order to accede to the European Union 

and which it may disregard after its accession.’ On 

becoming a member, applicant states knowingly ac-

cept the obligations stemming from EU membership 

and continue to be bound by them until they free 

themselves thereof by voluntary withdrawing from 

the Union in line with article 50 TEU. Thus, the ECJ 

concluded in paragraph 127, ‘the European Union 

must be able to defend those values, within the limits 

of its powers as laid down by the Treaties.’ 

 

The Westphalian system of Inter-

national Relations19 

From a conceptual perspective, it may be suggested 

that the Conditionality Mechanism (CM) verdicts con-

stitute the ‘Act of Abandonment’ by the EU of the 

Westphalian system of International Relations. The ECJ 

does not invent a theory or develop a model, but mere-

ly establishes that the agreements, which the partici-

pating states have made with each other and with the 

EU, go far beyond the range of international commit-

ments, made under the Westphalian system. Naturally, 

the Court leaves it to theorists to conclude that the EU 

has in fact superseded the traditional template with 

respect to its internal functioning. So, the CM-verdicts 

form the logical outcome of a process which started 

with the determination of the citizens of the countries 

on the old continent that they wanted no more war. 

After two devastating world wars in the 20th century 

and many more in the past, they refused to accept the 

inevitability of armed conflict any longer. In the West-

phalian system, which used to serve as a code of con-

duct for the relations between states since the Early 

Modern Era, war was regarded as the continuation of 

diplomacy with other means. The hallmark of this sys-

tem is that states are sovereign, while they deal with 

each other as equals. They do not have to recognise 

any higher authority and they are entitled to regard 

violations of their sovereignty as a cause for war (casus 

belli). While the Westphalian emphasis on absolute sov-

ereignty of states may be explained as a reaction to the 

practice of diffuse sovereignty of the Middle Ages, it 

also resulted in a sharp division between constitutional 

law and international law. Constitutional law regards 

the relations between the state and its subjects/

citizens as well as the internal organisation of that 

state, whereas international law consists of rules and 

principles concerning the relations between states as 

equal actors on the global stage. The domains of con-

stitutional law and international law are strictly sepa-

rated with the individual states as the nexus between 

two parallel universes. Over the centuries, the West-

phalian model has gained such a measure of predomi-

nance that it was described by the Swiss-born French 

philosopher Jean-Jacques Rousseau as the eternal cor-

nerstone of our international system.20 Today, it forms 

the paradigm underlying the functioning of the United 

Nations and the distribution of international justice.   

Although for centuries war had been accepted as 

being integral part of the ever-lasting order of things, 

the German philosopher Immanuel Kant challenged 

this conventional wisdom by writing an essay on Per-

petual Peace.21 In his study ‘Zum ewigen Frieden’, pub-

lished on the eve of the 19th century, Kant identified 

two options for war-weary states to guarantee perpet-
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ual peace. They could either merge into an overarching 

federal state and ultimately a World Republic or form 

an association of free states. In Westphalian sovereign-

ty terms, the participating states should either give up 

national sovereignty and transfer it to the overarching 

federal state or retain full sovereignty in an association 

of sovereign states.  

 

The Council of Europe as a Union 

of States 

A comparison with its peer organisation the Council of 

Europe (CoE) may be helpful to understand the concep-

tual predicament of the EC/EU. Both organisations 

stand in the tradition of the Kantian quest for eternal 

peace. After the writings of the great philosopher of 

the Enlightenment had been banned by the Nazis, his 

ideas inspired the system of global governance elabo-

rated by the 1945 Charter of the United Nations. In a 

similar way as the foundation of the European Commu-

nities, the adoption of the Charter was a reaction to the 

atrocities of the Second World War. The Charter forbids 

acts of aggression by states against the sovereignty, 

territorial integrity or political independence of another 

state. It is based on the Westphalian concept of abso-

lute sovereignty and legitimises the use of force by 

States for the purpose of self-defence. Chapter VIII of 

the Charter authorises the creation of regional organi-

sations of states for dealing with matters relating to the 

maintenance of international peace and security.  

 The Council of Europe was founded in 1949 as a 

regional organisation in the sense of the Charter of the 

United Nations. The organisation was notably estab-

lished with the aim to promote democracy and human 

rights in the states of Europe. European states are not 

only welcome to accede to the European Convention 

for the Protection of Human Rights and Fundamental 

Freedoms but also to the European Social Charter, 

which is presented by the Council as the ‘Social Consti-

tution of Europe’.22 The CoE has a Parliamentary As-

sembly, consisting of parliamentarians from its Mem-

ber States, as well as a European Court of Human 

Rights. The task of the Court is to ensure that States 

respect the rights and guarantees set out in the Con-

vention. It may not only examine complaints of its 

Member States but also of individuals. Article 3 of the 

Convention, which prescribes that no one shall be sub-

jected to torture or inhuman or degrading treatment, 

may even be invoked by refugees and asylum seekers. 

The Court’s verdicts often result in the adaptation of 

contested legal provisions by the Member States. De-

spite its specific qualities, however, the CoE has no 

democratic aspirations of its own and remains safely 

within the borders of the Westphalian paradigm. 

 

Stages towards Ever Closer Union 

Seventy-seven years after the end of the Second World 

War the European continent forms the theatre of vi-

cious warfare once more. As a member of the Council 

of Europe Russia has militarily invaded its co-Council 

member Ukraine in February 2022. Although Russia’s 

membership of the CoE has been terminated as a result 

of its flagrant violation of the territorial integrity of a 

sovereign state,23 the escalation of the conflict into a 

full-scale war shows in the most brutal way that the 

foundation of an association of sovereign states is not a 

watertight assurance against war. From the perspective 

of the present essay, this conclusion warrants a re-

evaluation of the transformation of Europe and an anal-

ysis of the stages along which the metamorphosis from 

a union of states on a devastated continent to a region-

al democracy of states and citizens has taken place.24  

1) Driven by the determination to create an 

ever closer union among the peoples of Europe the 

Founding Fathers of the EU have broken the circle of 

warfare on the old Continent. The aim of the 1951 

European Community of Steel and Coal was in the 

words of Robert Schuman ‘to make war not only 

theoretically unthinkable but also materially impos-

sible’.25 The conceptual innovation required to 

achieve this goal consisted of the pooling of sover-

eignty. So, the first step away from the Westphalian 

system was taken very deliberately indeed.26 The 

participating states sacrificed the principle of abso-

lute sovereignty for the guarantee of peace.27 

2) Given the immediate success of the prac-

tice of shared exercise of sovereignty the six found-

ing states of the present EU decided to broaden 

their cooperation to the entire economy. The Euro-

pean Economic Community and Euratom, both 

founded by virtue of the 1957 Treaty of Rome, 

merged with the ECSC in 1965. As a result, the exec-

utive institutions of the three separate communities 

were unified.28 The EC Court of Justice established in 

1963 that the transfer of sovereignty to the EEC had 

led to the emergence of an ‘autonomous legal or-

der’.29 Consequently, the Court added a juridical di-

mension to the original step of departing from the 

Westphalian system. The ECJ also clarified that the 
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law of the Communities has direct effect and, in 

case of conflict, takes precedence over national reg-

ulations.30  

3) The internal market, which the member 

states intended to create for boosting their econo-

mies, envisaged a gradual transition from unani-

mous decision making to a practice of deciding by 

majority voting. However, the French President de 

Gaulle insisted on the preservation of the right of 

veto and blocked his country’s participation in the 

Communities until further notice. As his ‘policy of 

the empty chair’ was driven by the explicit wish to 

return to the Westphalian concept of unrestricted 

sovereignty, it resulted in the first existential crisis 

of the European polity. The political blockade was 

only overcome through the ingenious 1966 com-

promise of Luxembourg.31     

4) Despite this temporary setback the emerg-

ing common market proved to be so attractive that 

new member states asked for accession. After the 

first enlargement in 1973 the European Council de-

scribed the then Communities at the Summit of 

Copenhagen as ‘a union of democratic states’.32 In 

hindsight, the identification of the emerging polity 

as a union of democratic states is openly contra-

dicting the very principles of the Westphalian sys-

tem, which accentuate that the constitutional con-

cepts of democracy and the rule of law can only 

come to fruition within the boundaries of a sover-

eign state.     

5) Contrary to the Westphalian postulate 

that it is impossible for an international organisa-

tion to be governed in a democratic way, the demo-

cratic principle requires that a union of democratic 

states must also be democratically governed. From 

the civilian perspective, it is contradictory for a un-

ion of democratic states to be ruled in an authori-

tarian, let alone dictatorial way. In line with this 

approach, the European Council wanted to give the 

emerging polity also democratic legitimacy of its 

own. It transformed the parliamentary assembly 

into a directly elected parliament and called for the 

first direct elections for the European Parliament in 

1979. The voters participated in these elections not 

as ‘citizens of the Communities’ but rather in their 

capacity of ‘subjects of the Member States brought 

together in the Communities’. Although those 

‘subjects’, who had taken up lawful residence in 

another member state, were entitled to vote at the 

EP-elections in that other member state, voters 

could not cast their ballot on a candidate from an-

other member state. In fact, EU citizens who partici-

pated in the 2019 election for the European Parlia-

ment were still bound by the practice of national 

lists with national candidates.33 Despite these im-

perfections, the creation of a directly elected parlia-

ment constituted the first breakaway from the tra-

ditional template of democracy.  

6) As the turnout for the second direct EP-

elections witnessed a decrease in voter participa-

tion, the European Council tasked the Adonnino 

Committee to present suggestions for bridging the 

gap between the citizens and their Communities. 

While the Committee addressed the citizens in their 

capacity of ‘nationals of the Member States gath-

ered in the Communities’, its proposals included the 

introduction of the EU flag and the foundation of 

the Erasmus Exchange program.34 

7) Although severe economic recession in the 

seventies and eighties caused a feeling of 

‘eurosclerosis’ in the member states, the Communi-

ties welcomed three new countries from Southern-

Europe after they had shaken off the yoke of fas-

cism. The increase in the number of participants 

and the determination to complete the internal 

market prompted the Communities to introduce 

quality majority voting (QMV) through the Single 

European Act of 1987.35 While this decision may be 

justified for reasons of effective decision-making, it 

implies a serious rupture with the Westphalian prin-

ciple that the sovereign participants in a union of 

states enjoy the right to veto and cannot be bound 

against their will.36 The -limited- abolition of the 

veto fitted in the efforts of the Communities to pre-

pare themselves for ‘Europe 1992’. By associating 

the emerging polity with an ‘Unidentified Political 

Object’, the President of the European Commission 

Jacques Delors indicated his awareness of the un-

certainty the leap forward would entail.  

8) The Fall of the Berlin Wall in 1989 and the 

implosion of the Soviet-dominated Warsaw Pact 

preceded but did not prevent the foundation of the 

European Union through the 1992 Treaty of Maas-

tricht. Instead, the regions which used to form the 

German Democratic Republic became an integral 

part of the EU.37 The principle aim of ‘Maastricht’ 

was to complete the internal market. Both the in-

troduction of EU citizenship and the creation of the 

single currency were regarded as the crown jewels 

of the internal market. In line with this utilitarian 
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approach, the European Council wanted to encour-

age the free movement of the nationals of the 

member states by strengthening their legal status in 

their countries of residence. Although the Council 

did not envisage major conceptual innovations, it 

decided to introduce a citizenship of the Union. Ob-

viously, the workers for which EU citizenship was 

meant, already enjoyed the right of free movement 

and the new status did not much to improve their 

situation.38 However, once EU citizenship had been 

introduced, it acquired a meaning of its own, para-

doxically through the rejection of the Treaty of 

Maastricht by the Danish electorate in 1992.39 

Whatever the vicissitudes of the new status, the 

introduction of EU citizenship implied a definitive 

schism with the Westphalian system inasmuch as 

international organisations can only consist of 

states, not of citizens.  

9) As a matter of principle the EU is open to all 

democratic states of Europe. After the Fall of the 

Wall, a considerable number of applicant countries 

signalled their intention to join the Union. In reac-

tion, the 1993 Copenhagen Summit clarified the cri-

teria for accession to the EU by new member 

states.40 These criteria emphasized the need to re-

spect the values of the EU, notably democracy and 

the rule of law. An unforeseen consequence of the 

accentuation of the values was that the aspirant-

members had to meet more stringent constitutional 

criteria than the sitting members of the Union. With 

a witty reference to the aphorism of the Marx Broth-

ers that they did not want to join a club, which 

would accept persons like them as its members, ob-

servers consequently criticised the European Union 

for failing to meet the criteria for accession to the 

Union! The 1997 Treaty of Amsterdam redressed 

this anomaly by including the values of the European 

Union in the treaties. In philosophical terms, 

‘Amsterdam’ substitutes the Aristotelian concept of 

men as political beings for the utilitarian approach of 

the citizens as ‘marketmen’. As these values apply 

both to the member states and the Union proper, 

the Amsterdam Treaty initiated the transformation 

of the EU into a dual democracy, into a system of 

democracy in Europe and democracy of Europe.41 In 

doing so, it superseded the sacrosanct principle of 

the Westphalian system that constitutions belong to 

the semantic field of sovereign states and that they 

are incompatible with the very concept of interna-

tional organisations.   

10) The construction of a democracy at the 

level of the Union received a decisive impetus from 

the proclamation of the Charter of Fundamental 

Rights of the EU at the Summit of Nice in 2000. Eight 

years after the introduction of EU citizenship the 

new status still remained an empty vessel. The citi-

zens of the Union did not enjoy more rights than 

those already attributed to them by virtue of the 

fundamental freedoms of the internal market. The 

Charter brought about a fundamental change and 

granted the new citizens a full political, economic, 

social and legal status. It was, in effect, the Magna 

Charta of the citizens and enabled them to confi-

dently declare: ‘Civis Europaeus sum’.42 From a con-

ceptual point of view, the Charter further widened 

the gap between the Westphalian system and the 

emerging European democracy of states and citi-

zens.43 

11) Although the rejection in 2005 of the Con-

stitution for Europe by the electorates of two found-

ing member states was widely regarded as a serious 

setback, the ensuing impasse was quickly overcome 

through the Treaty of Lisbon in 2007. The unique 

and unprecedented hallmark of the Lisbon Treaty is 

that it construes the EU as a democracy without 

turning the Union into a State. From the civilian per-

spective, ‘Lisbon’ resumes the road towards dual 

democracy embarked upon ten years before in Am-

sterdam. Thanks to the Lisbon Treaty citizens are 

entitled to perceive the EU as a union of democratic 

states, which also constitutes a democracy of its 

own. Consequently, the Lisbon Treaty allows for the 

European Union as dual democracy or, alternatively, 

as ‘democracy of democracies’ or as ‘a democratic 

union of democratic states’.44  

12) In the monetary and financial domain, the 

Westphalian paradigm demands that currencies 

must be supported by states. States have ‘deep 

pockets’. National governments are able to raise 

taxes, to issue loans and to take on debts. Conse-

quently, debts of states are referred to by the finan-

cial markets as ‘sovereign debts’. As neither the EU 

nor the EMU pretends to be a state, monetary pun-

dits and financial markets reacted rather suspicious-

ly to the announcement of the government leaders 

in Maastricht that they intended to crown the inter-

nal market with a single currency. Although its intro-

duction was planned and prepared over a period of 

ten years, the markets were keen to prove at their 

earliest opportunity that the euro was no more than 

a currency without a state. While the rating agencies 
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started to downgrade the financial credibility of the 

EMU member states, the hedge funds plotted to 

capitalise on the collapse of the euro. Amidst grow-

ing uncertainty the German Chancellor Merkel stat-

ed in the Bundestag that, if the euro would fall, the 

EU would disintegrate too. As a result of the British 

unwillingness to provide political support for the 

single currency, the members of the European 

Council had to take recourse to the conclusion of an 

intergovernmental agreement outside the frame-

work of the EU in order to save the euro. It was only 

after the Council’s decision of June 2012 to establish 

a banking union and to entrust the European Central 

Bank with the task to supervise more than 120 

banks in the euro area that the President of the ECB 

felt sufficiently empowered to convince the markets 

that his bank would do ‘whatever it takes’ to pre-

serve the single currency. After his intervention the 

markets calmed down and the euro established it-

self in a post-Westphalian manner as a currency be-

yond the state. Ten years onward, the euro is an in-

dispensable asset for the EU as a regional democra-

cy of states and citizens.   

13) The consequences of the Lisbon Treaty 

proved to be far greater than politicians had fore-

seen. The ECJ had already established before the 

entry into force of the new treaty on 1 December 

2009 that the new status was to be regarded as the 

fundamental status of the nationals of the member 

states.45 In consequence, it abolished the require-

ment for EU citizens to cross a border in order to 

‘activate’ their rights as citizens of the Union.46 It 

ruled in subsequent verdicts that EU citizens can 

also invoke their rights against the authorities of the 

own country, even if they have been convicted to 

imprisonment for breaches of national laws!47 In the 

high profile-case of a jailed politician, who had been 

elected in 2019 as a Member of the European Parlia-

ment, the ECJ established that the EU has an auton-

omous democracy.48 Thus, the case law of the ECJ 

warrants the conclusion that, acting within the limits 

of its competences, the EU has to meet similar re-

quirements of democracy and the rule of law as it 

demands its member states to respect.  

14) The internal developments within the pol-

ity are reflected in the Foreign Affairs of the Union. 

The common market has not only been crowned 

with the single currency but article 3 of the Treaty 

on European Union also gives the Union exclusive 

competence in the field of International Trade. At 

the same time the Lisbon Treaty has upgraded the 

role and stature of the High Representative of the 

Union for Foreign Affairs and Security Policy, while it 

also tasked the President of the European Council 

with the external representation of the Union at his 

level. Since 2011 the European External Action Ser-

vice (EEAS) ensures the EU’s diplomatic representa-

tion abroad.    

The evolution of the EU to a regional democracy of 

states and citizens has been acknowledged by the Unit-

ed Nations. According to Resolution 65/267 of 3 May 

2011 the EU enjoys the status of ‘enhanced observer’ 

within the UN system. Although the UN continues to be 

based on the premises of the Westphalian system and 

the EU is consequently a rare bird (ava raris), the Euro-

pean Union may be qualified in terms of the UN system 

of global governance as the first-ever democratic inter-

national organisation. From the UN perspective the EU 

has evolved from a more or less regular regional organi-

sation to a unique and unprecedented regional democ-

racy of states and citizens.49 This development has been 

confirmed independently by the United States presi-

dent Joe Biden through his invitation to the EU to par-

ticipate as the only international organisation in the 

2021-2022 Summits for Democracy.50 The active contri-

bution of the EU to the Summits symbolises the unfore-

seen transformation of the European polity from an 

association of states to a regional democracy of states 

and citizens. Although the existence of the EU as a un-

ion of states and citizens contradicts the Westphalian 

principle that constitutional values and international 

organisations are incompatible, the Union proves in 

practice that it is possible for international organisa-

tions to function on a democratic footing. The decision 

of one member state to prevent the EU from speaking 

on behalf of all its members on this occasion demon-

strated that the evolution from a union of states to a 

regional democracy of states and citizens has not yet 

been completed.51 

 

The European Model of Transnational 

Governance 

Although the EU has reached its constitutional destina-

tion and can now be described as a regional democracy 

of states and citizens, the original aim to ‘lay the foun-

dations for an ever closer union among the peoples of 

Europe’ has neither lost its potential nor its dynamics. 

Two subsequent Commissions (Juncker and Von der 

Leyen) have turned the democratisation of the EU into 

a policy priority.52 In a reaction to the democratic back-
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lash, which hit the continent and the world at large in 

the second decade of the 21st century,53 the Commis-

sion launched the yearly Rule of Law Report in 2020, 

which assesses the situation in the 27 member states of 

the EU with respect to the rule of law, the justice sys-

tem, the anti-corruption framework and media plural-

ism.54 While the Commission also introduced a Europe-

an Democracy Action Plan (EDAP) in the same year, 

three EU institutions (the Parliament, the Council and 

the Commission) organised and contributed to a major 

consultation of the citizens of the EU.55 Seen in this per-

spective, the CM verdicts of the ECJ have not come as a 

surprise or as a paragon of judicial activism. Instead 

these verdicts may be perceived as the unavoidable 

confirmation of the new model of governance beyond 

the Westphalian system, which has been gradually 

transforming Europe over the decades. The characteris-

tics of the traditional Westphalian system and the 

emerging European Model of Transnational Govern-

ance may now be contrasted as follows: 

The chart confirms that the initial deviation from the 

Westphalian system, which consisted of the 

‘revolutionary’ decision by six states to share the exer-

cise of sovereignty in order to ensure lasting peace, has 

caused a series of further divergences from the tradi-

tional system, which goes much further than the aca-

demic compromise to describe the EC/EU as an organi-

sation sui generis suggested.56 Taken together, they 

form a new model of governance, which underlies the 

functioning of the EU in its present form. Whereas the 

functioning of the United Nations is informed by the 

Westphalian system of International Relations, the 

working of the European Union is based upon the Euro-

pean Model of Transnational Governance. While both 

models are constantly required to react to emerging 

challenges, the European Model has not yet reached 

the level of maturity which the Westphalian system has 

obtained over the centuries.57 Its presence, however, is 

real. It underpins the democratic foundations of the 

European Union and warrants the identification of the 

EU as a new subject of international law, which can be 

described from the UN-perspective of global govern-

ance as a democratic regional organisation, while it may 

be regarded from the internal viewpoint of citizens as a 

democratic Union of democratic States. Obviously, the 

conceptual problem which the EU must learn to handle 

is that, while its internal functioning is informed by the 

European model of Transnational Governance, it has to 

face the grim realities of the Westphalian system in its 

foreign affairs!  

 

The Theory of Democratic Integra-

tion  

The metamorphosis of Europe can be summarised in 

the aphorism that the desire to break the seemingly 

endless circle of war has resulted in the creation of a 

new kind of international organisation with an innova-

tive model of governance. In the process, the EU has 

replaced the Westphalian system with its own Europe-

an model of transnational governance in a similar way 

as the latter/former had substituted its paradigm of 

absolute sovereignty for the diffuse sovereignty of the 

Middle Ages.  

These developments are so fundamental and far-

reaching that they have gone unnoticed so far. Seven 

decades after the foundation of the ECSC in 1952 the 

EU has to come to terms with its own originality. Until 

today, the EU is presenting itself in its printed and digi-

tal publications as a ‘unique economic and political un-

ion between 27 European countries’.58 This portrayal of 

the EU as a mere union of states does not account for 

the Union’s internal market, not for its autonomous 

legal order, not for its directly elected Parliament, not 

for its citizens, not for its single currency and, ultimate-

ly, not for its common values. If the EU wants to en-

courage its citizens to participate in the political life of 

the Union, as article 10, para 3, TEU stipulates, it should 

supplant this outdated description with a more contem-

porary and confident self-presentation like: The EU is a 

union of states and citizens which works as a European 

democracy.   

In the theoretical domain, some hard nuts must 
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be cracked too. It is an academic testimonium pauper-

tatis to suggest that it should be impossible for the EU 

to be defined. The fact that the EU cannot be forged 

into either of the two Westphalian categories of state 

and organisation of states does not mean that the Un-

ion cannot be identified at all.   

In addition, theorists should not be frightened to 

abandon prevailing paradigms once they have lost the 

capability of explaining reality. As the EU is not only 

composed of states but also of citizens, the Westphali-

an paradigm of states can no longer account for its 

functioning. Moreover, it is at odds with the perception 

of the citizens. Citizens of democratic states regard it as 

self-evident that, if their country decides to share the 

exercise of sovereignty in ever wider fields with other 

democratic states, their common organisation should 

be democratic too. Indeed, young citizens have already 

drawn the unavoidable conclusion of the democratisa-

tion of the EU by founding the first pan-European politi-

cal party.59 In other words, the Westphalian paradigm 

of states and diplomats has to be replaced with the civ-

ic perspective of democracy and the rule of law. The 

above survey of the stages along which the EU has 

evolved, shows that the Union has indeed developed 

from a Union of democratic States (Copenhagen 1973) 

to a union of democratic states that also constitutes a 

democracy of its own. In the CM verdicts, the ECJ has 

qualified this evolution in legal terms by explicating 

that the member states have first agreed on their com-

mon constitutional values and subsequently applied 

these values to their Union. This paradigm change pro-

vides a solid basis for the theory of democratic integra-

tion, which may serve as an explanatory model for the 

functioning of the EU as a regional democracy of states 

and citizens.60 In the field of foreign affairs, the new 

theory unveils that national vetoes are incompatible 

with transnational democracy. While the Hungarian 

parliament is drawing its particular consequence of this 

anomaly by proposing to deconstruct European democ-

racy and to downgrade the European Parliament to a 

parliamentary assembly, the EU should abolish the na-

tional veto in foreign affairs at its earliest opportunity.   

 

Exploring the Terra Incognita 

Although the European Commission attaches great im-

portance to fundamental research and innovation,61 the 

jurisprudence of the ECJ concerning the democratic 

identity of the EU as a post-Westphalian polity has tak-

en the academic community by surprise. The present 

article may even form the first communication to this 

effect. Yet, the EU’s leap forward into the terra incogni-

ta of a post-Westphalian order is revolutionary and its 

consequences are far-reaching. Obviously, the first step 

to be taken is to chart the terra incognita and to bring 

researchers from various disciplines together with the 

task to ‘imagine the unimaginable’. The interdiscipli-

nary team should at least include constitutional and 

international lawyers, political scientists, federal think-

ers, scholars in the fields of International Relations, 

Democratic Theory and Global Governance as well as 

economists, financial experts, tax specialists, historians 

and last but not least philosophers. Since the ECJ has 

already established that the EU has superseded the 

Westphalian system as guiding paradigm for its internal 

functioning, academic action should be taken without 

delay! 
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